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Subchapter 1

Ceneral Provisions

813-167-1 Purpose. This chapter governs practice and
procedure before the conm ssion on water resource nanagenent
of the state under chapter 91, Hawaii Revised Statutes, the
Constitution and water |aws of the state, the Constitution and
laws of the United States, and such other related acts as may
now or hereinafter be adm nistered by the comm ssion. These
rul es shall be construed to secure the just, speedy, and
i nexpensi ve determination of every proceeding. [Eff. MY 27,
1988] (Auth: HRS 8174C- 8) (I'mp: HRS 8§91-2)

813-167-2 Definitions. (a) As used in this title,
unl ess the context requires otherw se:

"Aut hori zed pl anned use" neans the use or projected use
of water by a devel opnent that has received the proper state
| and use designation and county devel opnent plan/comunity
pl an approval s.

"Board" nmeans the board of |and and natural resources.

"Chai rperson” means the chairperson of the comr ssion on
wat er resource managenent.

"Change in use" neans any nodification or change in water
use fromor to donmestic, nunicipal, mlitary, agriculture
(i ncluding agricultural processing), or industrial use.

"Commi ssi on" means commi Ssi on on water resource
managenent .

"Cont ested case" neans a proceeding in which the |egal
rights, duties, or privileges of specific parties are required
by law to be deternined after an opportunity for an agency
heari ng.

"Department" neans the departnent of |and and natural
resour ces.

"Deputy"” means the deputy to the chairperson of the
conmi ssi on on water resource nmanagenent.

"Ground water" neans any water found beneath the surface
of the earth, whether or not in perched, dike- confined, or
basal supply; in underground channels or streans; standing,
percol ating, or flow ng condition; or under artesian pressure.

"I nstream use" neans beneficial uses of streamwater for
significant purposes which are located in the stream and which
are achieved by leaving the water in the stream |nstream
uses include, but are not limted to:

(1) Mai nt enance of aquatic life and wildlife habitats;
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(2) Qut door recreational activities;

(3) Mai nt enance of ecosystens such as estuari es,
wet | ands, and stream vegetati on;

(4) Aest hetic val ues such as waterfalls and scenic

wat er ways;
(5) Navi gati on
(6) I nstream hydr opower generation

(7) Mai nt enance of water quality;

(8) The conveyance of irrigation and donestic water
supplies to downstream points of diversion; and

(9) The protection of traditional and customary
Hawai i an ri ghts.

"Nonr egul ated use" means any use of water which is

exenpted fromregul ation by the provisions of this code.

"Party" neans each person or agency naned or admtted as
a party, or properly seeking and entitled as of right to be
admtted as a party in any court or agency proceeding.

"Person" means any individual, firm association
organi zati on, partnership, estate, trust, corporation,
company, or any governnental unit.

"Petitioner" neans the person or agency on whose behal f
the petition or application is nade.

"Presiding officer" neans the person conducting the
hearing which shall be the chairperson or the chairperson's
desi gnated representati ve.

"Proceedi ng" neans the conmi ssion's consideration of the
rel evant facts and applicable | aw, and action thereupon with
respect to a particular subject within the comm ssion's
jurisdiction, initiated by a filing or submttal or request or
a conmmi ssion's notice or order, and shall include but not be
limted to:

(1) Petitions or applications for the granting or
declaring any right, privilege, authority, or
relief under or fromany provision of |aw or of any
rule or requirenment made pursuant to a power
granted by | aw

(2) An investigation or review instituted or requested
to be instituted by the conm ssion;

(3) O her proceedings invol ving the adopti on,
anmendnent, or repeal of any rule of the comm ssion,
whet her initiated by conmm ssion order or notice or
by petition of an interested person.

"Public hearing" neans a hearing required by |aw in which
menbers of the public generally nmay comment upon a proposed
rule or application.

"Public records” is defined in section 92-50, Hawai i
Revi sed Statutes. The termshall include all rules, witten
statenents of policy or interpretation formul ated, adopted or
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used by the commi ssion, all final opinions and orders, the

m nutes of neetings of the commission and any other materia
required by law to be kept on file in the office of the

commi ssi on unl ess accorded confidential treatnment pursuant to
statute or the rules of the comm ssion.

"Reasonabl e- beneficial use" neans the use of water in
such a quantity as is necessary for economc and efficient
utilization, for a purpose, and in a manner which is not
wasteful and is both reasonable and consistent with the state
and county | and use plans and the public interest.

"Rul es" neans the rules of practice and procedure before
t he conmi ssi on

"Streant nmeans any river, creek, slough, or natura
wat ercourse in which water usually flows in a defined bed or
channel. It is not essential that the flow ng be uniformor
uni nterrupted. The fact that sone parts of the bed or channel
have been dredged or inproved does not prevent the watercourse
frombeing a stream

"Surface water"” nmeans both contained surface water (that
is, water upon the surface of the earth in bounds created
naturally or artificially including, but not linmted to,
streans, other watercourse, |akes, and reservoirs) and
di ffused surface water (that is, water occurring upon the
surface of the ground other than in contai ned waterbodies).
Water fromnatural springs is surface water when it exits from
the spring onto the earth's surface.

"Sust ai nabl e yi el d* neans the maxi numrate at which water
may be withdrawn froma water source wthout inpairing the
utility or quality of the water source as determ ned by the
conmi ssi on

"Water" or "waters of the state" neans any and all water
on or beneath surface of the ground, including natural or
artificial watercourses, |akes, ponds, or diffused surface
wat er and wat er percol ating, standing, or flow ng beneath the
surface of the ground.

"WAat er managenent area" neans a geographi c area which has
been designated pursuant to chapter 13-171 as requiring
managenent of the ground or surface water resource, or both.

"Wat er source" neans a place within or from which water
is or my be devel oped, including but not Iimted to: (1)
general ly, an area such as a watershed defined by topographic
boundaries, or a definitive ground water body; and (2)
specifically, a particular stream other surface water body,
spring, tunnel, or well or related conbination thereof. [Eff.
MAY 27, 1988] (Auth: HRS 8§891-2, 174C 8) (I'mp:  HRS 8891-2,
174C 3)
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813-167-3 General powers and duties. The general
adm ni stration of the state water code shall rest with the
comm ssion on water resource nmanagenent. In addition to its
ot her powers and duties, the comn ssion:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Shal | carry out topographic surveys, research, and
i nvestigations into all aspects of water use and
wat er quality.

Shal | desi gnate wat er nmanagenent areas for
regul ati on under chapter 13-171, where the

comm ssion, after the research and investigations
menti oned in paragraph (1), has consulted with the
appropriate county council and county water agency,
and after public hearing and published notice,
finds that the water resources of the areas are
bei ng threatened by existing or proposed

wi t hdrawal s of water.

May desi gnate water managenent areas w thout the
need to conduct scientific investigation or
research in any area in which serious disputes
respecting the use of ground or surface water
resources are occurring.

May take jurisdiction of and resol ve any disputes
regardi ng water resource protection, water pernits,
or constitutionally protected water interests or
where there is insufficient water to neet conpeting
needs, whether or not the area involved has been
desi gnated a water managenent area.

May conduct hearings, issue declaratory or

adj udi catory rulings and orders, fashion
conditions, limtations, and renedi es, and

ot herwi se exerci se such other powers as may be
necessary and proper in aid of its jurisdiction
consistent with | aw.

May issue water use pernmits with conditions and
limtations as may be necessary for the fair and
rational nmanagenment of Hawaii's water resources
including but not limted to permits allow ng uses
of water, the common | aw of the state to the
contrary notwi thstandi ng.

May decl are water shortages and exercise the
reasonabl e powers including the issuance of orders
or the inposition of conditions or limtations
necessary to protect the public health, safety, and
wel fare, or the health of aninmals, fish, or aquatic
life, or a public water supply, or recreational
muni ci pal, agricultural, or other reasonabl e uses.
Shal | establish an instream use protection program
designed to protect, enhance, and reestablish,
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

where practicabl e, beneficial instreamuses of
water in the state.

May contract and cooperate with the various
agenci es of the federal government and with state
and | ocal admnistrative and governnmental agencies
or private persons.

May enter, after obtaining the consent of the
property owner, at all reasonable tinmes upon any
property other than dwelling places for the

pur poses of conducting investigations and studies,
or enforcing any of the provisions of this code,
being liable, however, for actual damage done. |If
consent cannot be obtained, reasonabl e notice shal
be given prior to entry.

Shal | cooperate with federal agencies, other state
agenci es, county or other |ocal governnental

organi zations, and all other public and private
agencies created for the purpose of utilizing and
conserving the waters of the state, and assi st such
organi zati ons and agencies in coordinating the use
of their facilities and participate in the exchange
of ideas, know edge, and data with such

organi zati ons and agencies. For this purpose the
comm ssion shall maintain an advisory staff of
experts.

Shal | prepare, publish, and issue such printed
panphl ets and bulletins as the comm ssion deens
necessary for the dissenm nation of information to
the public concerning its activities.

May appoi nt and renove agents and enpl oyees

i ncludi ng hearing officers, specialists, and
consultants necessary to carry out the purposes of
this chapter without regard to the requirenents of
chapters 76 and 77 and section 78-1, HRS

May acquire, |ease, and di spose of such real and
personal property as nmay be necessary in the
performance of its functions, including the

acqui sition of real property for the purpose of
conserving and protecting water and water rel ated
resources as provided in 13-167-33.

Shal | identify, by continuing study, those areas of
the state where salt water intrusion is a threat to
fresh water resources and report its findings to
the appropriate county mayor and council and the
public.

Shal I provide such coordi nati on, cooperation, or
approval necessary for the effectuation of any plan
or project of the federal governnent in connection
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with or concerning the waters of the state. The
conmmi ssi on shall approve or disapprove such
federal plans or projects on behalf of the state.
No ot her agency or departnent of the state shal
assune the duties delegated to the comm ssion under
this paragraph, except that the departnent of
heal th shall continue to exercise such powers
vested in it with respect to water quality, and
except that the departnent of business and econonic
devel opnment shall continue to carry out its duties
and responsi bilities under chapter 205A, HRS

(17) Plan and coordinate prograns for the devel opnent,
conservation, protection, control, and regul ation
of water resources based upon the best avail abl e
information, and in cooperation with federa
agenci es, other state agencies, county or other
| ocal governmental organizations, and other public
and private agencies created for the utilization
and conservation of water.

(18) Shall catalog and maintain an inventory of al
wat er uses and water resources.

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 8891-2,
174C- 5, 174C- 7, 174C-43)

813-167-4 COfice. The principal office of the
conmm ssion is at the Kal ani noku buil ding, 1151 Punchbowl St.
Honol ulu, Hawaii. Al conmmunications to the conm ssion shal
be addressed to the commi ssion on water resource nanagenent,
1151 Punchbow Street, Honolulu, Hawaii, 96813 unl ess
otherwi se specifically directed. The offices of the
conmmi ssion shall be open from7:45 a.m to 4:30 p.m Monday
t hrough Friday unl ess otherw se provided by |aw or order.
[Eff. MAY 27, 1988] (Auth: HRS 880-1, 91-2) (Inp: HRS 8§91-
2)

§13-167-5 Meetings. (a) The conm ssion may neet and
shal |l exercise its powers throughout the entire State of
Hawai i .

(b) Regular neetings of the comission shall be held in
Honol ul u, each and every nonth at a tinme and pl ace established
by the conmi ssi on. Noti ce shall be given in accordance with
chapter 92, HRS

(c) Special neetings may be convened by the chairperson
of the commission at any tine by giving notice at |east five
days prior to the date of the nmeeting to each nenber present
in the state and by posting a public notice at the office of
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t he departnent of |and and natural resources, provided,
however, that in the case of energencies, neetings shall be
conducted in accordance with HRS §92-8.

(d) Al neetings of the comr ssion shall be open to the
public; provided, that the comr ssion may neet in executive
session, as provided in chapter 92, HRS, fromwhich the public
may be excluded, by a recorded vote of two-thirds of the
menbers present. No order, ruling, contract, appointnent, or
decision shall be finally acted upon at the executive session.
[Eff. MAY 27, 1988]

(Auth:  HRS 8174C- 8) (I'mp:  HRS 88174C-9, 92-3, 92-4)

813-167-6 (Quorum Four nenbers of the conm ssion shal
constitute a quorumto transact business and the concurrence
of a sinple majority of the nmenbers of the conmi ssion shall be
necessary to approve any action of the conm ssion. [Eff. MAY
27, 1988] (Aut h:  HRS 8§92- 15) (I'mp:  HRS 8892-15, 174C-9)

813-167-7 Chairperson. (a) The chairperson shall, in
addition to any other duties, have charge of the conm ssion's
official records and shall be responsible for the maintenance
and custody of the files and records of the comm ssion,
including the transcripts of testinobny and exhibits, with all
papers and requests filed in proceedings, the mnutes of al
action taken by the conmission and all its findings,
determ nations, reports, opinions, orders, rules, and approved
forms.

(b) The chairperson shall also prepare for subm ssion
by the conm ssion an annual report of the conm ssion's
activities, acconplishnents, and recommendations to the
governor and to the |egislature through the governor.

(c) Al orders and other actions of the comm ssion
shal |l be authenticated or signed by the chairperson or other
persons aut horized by the conm ssion. [Eff. MAY 27, 1988]
(Auth: HRS 8174C- 8) (I'mp: HRS 8174C-5 and 8§8174C-7)

813-167-8 Deputy to the chairperson. (a) There shal
be a first deputy to the chairperson of the conm ssion for
wat er resource managenent who shall be in addition to any
first deputy to the chairperson of the board of |and and
natural resources. The deputy shall have experience in the
area of water resources and shall be appointed by the
chairperson with the approval of a majority of the comm ssion.

(b) The duties of the deputy for water resource
managenent shall be to adm nister and inplenent, under the
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direction of the conm ssion, the state water code and al

rul es, and other directives promul gated i n accordance
therewith by the conm ssion. Nothing in this provision shal
be construed as linmting the authority of the conmission as to
matters regardi ng water resources.

(c) The deputy shall serve as the admnistrative head
of the conmmission staff and shall have responsibilities and
duties as may be prescribed by the conmm ssion.

(d) The deputy shall prepare a hearing cal endar and the
agenda for all neetings, under the direction of the
chai r per son

(e) The deputy shall certify all decisions and orders
and ot her actions of the conmm ssion.

(f) Al requests for public information, copies of
public records, or to inspect the public records of the
comm ssion, shall be directed to the deputy either in witing
or in person.

(9) The deputy shall prepare for the conmi ssion the
draft of an annual report of the conmm ssion's activities,
acconpl i shnents, and recomendati ons for submission to the
governor and to the |egislature through the governor.

(h) The position of deputy for water resource
managenent is not subject to chapters 76 and 77, HRS
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 8891-2,
174C 6)

813-167-9 Public records. (a) Al public records shal
be available for inspection in the office of the conm ssion,
Honol ul u, Hawaii, during established office hours unl ess such
i nspection of these records is contrary to any state or
federal [|aw Where the records are open under any rul e of
court, the attorney general may determ ne which records may be
wi thhel d frompublic inspection when the records: (1) pertain
to the preparation of the prosecution or defense of any action
or proceeding to which the state is or nay be a party; or
(2)are necessary for the protection of the character or
reputati on of any person.

(b) Phot ocopi es of public records, certified copies of
extracts frompublic records, or public records printed or
reproduced by the comrission in quantity shall be given to any
person requesting the sanme by paying the fees established by
t he comm ssion or by |aw.

(c) Requests for public information, for perm ssion to
i nspect official records, or for copies of public records
shal |l be processed by public officials wth due regard for
the di spatch of other public duties. [Eff. MAY 27, 1988]
(Auth:  HRS 8174C- 8) (I'mp:  HRS 8891-2, 92-21, 92-21)
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813-167-10 Penalties. (a) The conmi ssi on may enforce
its rules and orders adopted pursuant to this title by suit
for injunction or for danages or both.

(b) Any person who violates any provision of this title
or any permt condition or limtation established pursuant to
this title or who negligently or willfully fails to or refuses
to conply with any final order of the conmi ssion nmay be
subject to a fine inposed by the comm ssion. Such fine shal
not exceed $1, 000 per violation. For a continui ng of fense,
each day during which the offense is conmtted is a separate
vi ol ati on.

(c) No provision of this chapter shall bar the right of
any injured person to seek other legal or equitable relief
against a violator of this chapter. [Eff. MAY 27, 1988]

(Auth:  HRS 8174C- 8) (I'mp:  HRS 8174C- 15)

813-167-11 Severability. |If any provision of this
chapter or the application thereof to any person or
circunstance is held invalid, this invalidity does not affect
ot her provisions or applications of the chapter which can be
given effect without the invalid provision or application, and
to this end the provisions of this chapter are severable.

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I'mp:  HRS 8174C
16)

Subchapter 2

Proceedi ngs Before the Conm ssion

813-167-21 Appearance and practice before the
comm ssion. (a) A person nmay appear on his/her own behal f.
A partner may represent the partnership. A bona fide officer
or enpl oyee of a corporation, trust, or association my
represent the corporation, trust, or association. An officer
or enpl oyee of an agency nay represent the agency in any
proceedi ng before the conm ssion.

(b) Any person, partnership, corporation, trust, or
associ ation may be represented by or with counsel or other
duly qualified representatives in any proceedi ng under these
rul es.

(c) VWhen a person acting in a representative capacity
appears in person or signs any docunment or other papers in
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practice before the comm ssion, the person shall show the
authority to act in that capacity.

(d) No person who has been associated with the
conmmi ssion as a nenber, officer, enployee, or counsel shall be
permtted at any tinme to appear before the comrission in
behal f of or to represent in any manner, any party in
connection with any proceeding or matter which the person has
handl ed or passed upon whil e associated in any capacity with
t he conmi ssi on

(e) No person who has been associated with the
conmm ssion as a nenber, officer, enployee, or counsel thereof
shall be permtted to appear before the conm ssion in behalf
of, or to represent in any manner, any person in connection
wi th any proceeding or matter which was pendi ng before the
comm ssion at the tine of the person's association with the
commi ssion unless the person shall first have obtained the
witten consent of the commi ssion verifying that the person
did not give personal consideration to the matter or
proceedi ng in which the consent is sought or gain particular
know edge of the facts thereof during the person's association
with the commission. [Eff. MAY 27, 1988] (Auth: HRS 8174C-
8) (Imp: HRS 891-2)

813-167-22 Proceedi ngs before the commission. (a) A
proceedi ngs before the conm ssion concerning the enforcenent
or application of any provision of this chapter or any rule
adopt ed pursuant thereto, or the issuance, nodification, or
revocation of any permt or license under this code by the
comm ssion, shall be conducted in accordance with chapter 91,
HRS. Hearings regarding particular water resources shall be
conducted on the island where those water resources are
| ocat ed.

(b) The conmmi ssion may on its own notion or on petition
or application of any interested person or persons or an
agency of the state or county governnent hol d proceedi ngs as
necessary fromtinme to tine for the purpose of: (1) obtaining
i nformation necessary or helpful in the determnation of its
policies or actions; (2) formulating its rules; (3) carrying
out its duties and responsibilities including the designation
of water managenent areas, the pernmitting of water uses, and
the enforcement of rules, orders and |egal standards and
obl i gati ons.

(c) For the purposes permitted by |aw, the comn ssion
may subpoena witnesses and require the production of any
docunent, record, chart, photograph, recording, notes,
compi l ation of information, or any other evidence or form of
evi dence recogni zed by | aw.
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(d) The commi ssion shall follow procedures that, inits
opi ni on, best serve the purposes of the proceedi ngs, unless
specifically prescribed in these rules, chapter 91, Hawaii
Revi sed Statutes, or by |aw

(e) Any rule in this chapter may reasonably be
suspended or waived by a nmajority of the conmm ssion to prevent
undue hardship in any particul ar instance upon a show ng of
good cause, provided that the Conmm ssion shall explain in
witing the reasons for its action

(f) Proceedi ngs shall be conmenced by order of the
commi ssion upon its own notion, or by the filing of a petition
or application. [Eff. MAY 27, 1988] (Auth: HRS 8174C- 8)
(I'mp:  HRS 8891-2, 92-16, 174C9)

813-167-23 Dispute resolution. (a) The conm ssion shal
have jurisdiction statewide to hear any di spute regardi ng
wat er resource protection, water pernmits, or constitutionally
or otherwise legally protected water interests, or where there
is insufficient water to neet conpeting needs for water,
whet her or not the area invol ved has been designated as a
wat er rmanagenent area under this title. The final decision on
any matter shall be nade by the conmi ssion.

(b) Pursuant to its authority to resolve disputes
regardi ng water, the conm ssion nay accept for consideration
and deci si on:

(1) cases or controversies referred to it by a court;

or

(2) guestions certified to it by a court.

(c) To resol ve di sputes properly before it, the
comm ssi on shall have all the powers necessary and proper to
effectuate its decisions and orders and grant relief
consistent with | aw

(d) In order to facilitate dispute resolutions, the
comm ssion may enpl oy the use of special hearing officers or
speci al masters for the purposes of nediation, fact finding,
and/or arbitration. [Eff. MAY 27, 1988] (Auth: HRS 8174C- 8)
(I'mp: HRS 8892-17, 174C- 10, 174C 11)

813-167-24 Hearings officers. (a) The chairperson nay
appoi nt hearings officers, not subject to chapters 76 and 77,
HRS, to conduct public hearings and/or to hear and reach a
prelimnary decision on any matter concerning the
i npl ementation or adm nistration of the state water code which
the commi ssion nmay refer to the hearings officers by rule or
ot herw se.
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(b) In assigning matters to hearings officers, the
chairperson shall nmake the assignments in a manner which
ensures that hearings officers will develop famliarity and
expertise with given geographi c areas.

(c) In conducting a hearing on any matter referred by
the comm ssion, a hearings officer shall solicit and consider
the views of the appropriate county officials responsible for
pl anni ng, econom ¢ devel opnment, and resource managenent and
such other county officials and others as the comm ssion shal
direct. Any affected county agency shall be admtted as a
party upon request.

(d) Each hearings officer is deened to be an agent of
the commission with all powers associated with such
desi gnati on.

(e) The commi ssion shall adjudicate disputes where
there is insufficient water to neet conpeting needs.

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I'mp: HRS 8892-
16, 174C 11)

813-167-25 Filing of docunents. (a) Al pleadings,
applications, submttals, petitions, reports, maps,
exceptions, briefs, nenoranda, and ot her papers required to be
filed wwth the conm ssion in any proceeding shall be filed
wi th the chairperson. These papers nay be sent by mail or
hand-carried to the conm ssion office in Honol ulu, Hawaii,
within the time limt, if any, for filing. The date on which
the papers are actually received by the office of the
chairperson shall be deened to be the date of filing.

(b) Al'l papers shall be witten, typewitten, or
printed and signed in ink by the party or the party's
aut hori zed agent or attorney. The individual's nane in block
or typed letters shall appear beneath all signatures. An
i ndi vidual's signature on a docunent shall constitute a
certification that the person has read the docunent, that to
the best of that person's know edge, information, and beli ef
every statenment contained in the docunment is true and no
statenents are misleading, and that it is not interposed for
del ay.

(c) Unl ess otherw se specifically provided by a
particular rule or order of the conm ssion, an original and
three copies of all papers shall be filed. [Eff. MAY 27
1988] (Auth: HRS 8174C- 8) (I'nmp:  HRS §91-2)

813-167-26 Conti nuances, extensions, and conputation of
tinme. Wienever a person or agency has a right or is required
to take action within the period prescribed or allowed by
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these rules, by notice given thereunder or by an order, the
comm ssion or its chairperson may, for good cause and if
permtted by | aw
(1) Before the expiration of the prescribed period,
with or without notice, extend the period; or
(2) Upon application, permt the act to be done after
the expiration of a specified period.
Time shall be conputed in accordance with HRS 81-29.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS
§81-29, 91-2)

813-167-27 Docunents. |If any docunent filed with the
commi ssion is not in substantial conformity with rules of the
comm ssion as to the contents thereof, or which is otherw se
insufficient, the comr ssion may refuse to accept the
docunent, or may require its amendnent. All docunents filed
with or presented to the comnission may be retained in the
files of the conm ssion. The conm ssion may permt the
wi t hdrawal of original documents upon submission of properly
aut henticated copies to replace the docunents. [Eff. MY 27,
1988] (Auth: HRS 8174C-8) (I'nmp: HRS 891-2)

813-167-28 Service of Decision and Notice of Rules. Al
final decisions, orders, opinions, or rulings entered by the
conmm ssion in a proceeding shall be served upon the parties or
persons participating in the proceeding by regular mail or
personal delivery by the conm ssion and nay be rel eased for
general publication. Al rules and witten policies
promul gated by the comm ssion as well as copies of the
published materials shall be available for public inspection
in the offices of the conm ssion or may be obtai ned upon
request and upon paynent of the appropriate fee, if any.

[Eff. MAY 27, 1988] (Auth: HRS §174C- 8) (I'mp:  HRS §91-2)

813-167-29 Counsel for the comm ssion. (a) The attorney
general or representative of the attorney general's office
shall be counsel to the conm ssion and shall advise and
represent the conmission in all |egal matters. The attorney
general's representative shall attend the neetings and
proceedi ngs of the comm ssion and shall be served with copies
of all papers, pleadings, maps, docunents and ot her papers in
any proceedi ng.

(b) In the event any state agency appears before the
comm ssion as an applicant or in an adjudicatory posture or
proceedi ng, that agency shall utilize |legal counsel
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i ndependent of the commission's attorney. [Eff. MAY 27, 1988]
(Auth: HRS 8174C-8) (I'mp:  HRS 8§828-4, 91-2)

813-167-30 Substitution of parties. Upon notion and for
good cause shown, the conmm ssion may permt the substitution
of parties; provided that in case of the death of a party,
substitution may be permitted without filing of a notion
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I'nmp: HRS 8§91-2)

813-167-31 Consolidations. The conm ssion, upon its own
initiation or upon notion, may consolidate for hearing or for
ot her purposes or nmay contenporaneously consider two or nore
proceedi ngs whi ch invol ve substantially the sane parties or
i ssues which are the sane or closely related, if it finds that
t he consolidation or contenporaneous hearing will be conducive
to the proper dispatch of its business and to the ends of
justice and will not unduly delay the proceedings. [Eff. MAY
27, 1988] (Auth: HRS 8174C- 8) (I'nmp:  HRS §91-2)

813-167-32 Judicial review and appeal. Judicial review
of rules and orders of the conm ssion under this chapter shal
be governed by chapter 91, HRS. [Eff. MAY 27, 1988] (Auth:
HRS 8174C- 8) (I'mp:  HRS 8891-14, 91-15, 174C 12)

813-167-33 Acquisition of real property. (a) The
conmmi ssion may acquire real property as provided in HRS 174C-
14 or it may request the board of |and and natural resources
on behal f of the commission to acquire, regulate or nmanage
property under HRS chapters 171, 173, 173A, 174, 174C, 175,
179, 180, and 180C.

(b) The conmi ssion or the board of |and and natura
resources on the comm ssion's behalf may acquire real property
and easenents by purchase, gift, devise, |ease, em nent
domai n, or otherw se for flood control, water managenent, or
wat er and water-rel ated resource conservati on.

(c) Land, water areas, and rel ated resources which nmay
be acquired for this purpose include, but are not linmted to,
streans and ot her watercourses, parks and recreation areas,
beaches, subnerged | ands, and other open areas, as well as
necessary access sites and rights-of -way.

(d) This section does not Iimt the exercise of simlar
powers del egated by statute to any state or |ocal governnent
agency. This section is not intended to limt, in any way,
the powers of the commission in regards to the acquisition of
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real property under any other statute. [Eff. MAY 27, 1988]
(Auth: HRS 8174C-8) (I'mp:  HRS 88171-30, 174C 14)

Subchapter 3

Rul emmaki ng Proceedi ngs

813-167-41 Initiating proceedings. Pursuant to
petition, or upon its own notion, the conmm ssion shall hold a
public hearing as provided by | aw whenever it proposes to
i ssue, anmend, or repeal a rule. [Eff. MAY 27, 1988] (Aut h:
HRS 8174C- 8) (I'np: HRS 8891-3, 91-6)

813-167-42 Notice of hearing. (a) Notice of proposed
rul emaki ng shall be published at | east once in a newspaper of
general circulation in the state and in each county affected
by the proposed rule. Al notices shall be issued at |east
twenty days prior to the date set for public hearing.

(b) A notice of the proposed issuance, anmendnent, or
repeal of a rule shall include

(1) A statenent of the date, tinme, and place where the

public hearing shall be held,;

(2) Ref erence to the authority under which the

i ssuance, anendnent, or repeal of arule is
pr oposed;

(3) A statenent of the substance of the proposed

rul emaki ng; and

(4) In the case of a proposal to establish, change, or

revi ew hydrol ogic unit boundaries, in addition to
the foregoing, a statenment of the time and pl ace
where maps showi ng the proposed or existing
boundaries within the county may be inspected prior
to the public hearing.

(c) In any rul emaki ng proceedi ng where the comn ssi on
deens it necessary, a further notice of proposed rul emaki ng
may be published in a newspaper of general circulation in the
state. [Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Imp: HRS
§891-3, 91-6)

813-167-43 Tinme and place. Each hearing shall be held
at the tinme and place set in the notice of hearing, but may at
that time and place be continued by the presiding officer from
day to day or adjourned to a later date or to a different
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pl ace wi thout notice other than the announcenent thereof at
the hearing. Where the proposed rul emaking affects only one
county, the public hearing shall be held in that county.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I'mp: HRS 8891-
3, 92-16)

813-167-44 Conduct of rul emaking hearing. (a) Each
hearing shall be presided over by the chairperson of the
comm ssion or by its designated representative. The hearing
shall be conducted in such a way as to afford to interested
persons a reasonabl e opportunity to be heard on matters
relevant to the issues involved and to obtain a clear and
orderly record. The presiding officer shall have authority to
adm ni ster oaths or affirmations and to take all other actions
necessary to the orderly conduct of the hearing.

(b) At the comrencenent of the hearing, the presiding
of ficer shall read the pertinent portions of the notice of the
hearing and shall then outline briefly the procedure to be
foll owed. Evidence shall then be received with respect to the
matters specified in the notice of hearing in the order the
presiding officer shall prescribe.

(c) Al interested persons shall be given reasonable
opportunity to offer evidence with respect to the matters
specified in the notice of hearing. Every witness may, before
proceeding to testify, be sworn, and may be required
thereafter to state the wi tness' nane, address, and whomthe
Wi tness represents at the hearing, and give any other
information respecting the witness' appearance as the
presiding officer may request. The presiding officer shal
confine the evidence to the questions before the hearing but
shall not apply the technical rules of evidence. Every
wi tness shall be subject to questioning by the presiding
of ficer or by any other representative of the conm ssion, but
cross-exam nation by private persons shall not be permtted
except if the presiding officer expressly permts it.

(d) Al interested persons or agencies of the state or
its political subdivisions shall be afforded an opportunity to
subnmit data, views or argunents which are relevant to the
issues. In addition, or in lieu thereof, persons or agencies
may also file with the conmission within fifteen days
following the close of public hearing a witten protest or
ot her comrents or recomendations in support of or in
opposition to the proposed rul enaki ng. Persons designated by
the presiding officer shall be furnished with copies of any
witten protest or other comments or recomendations, and they
shall be afforded a reasonable time within which to file their
comrents in reply to the original protest, coments, or
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reconmendati ons. Witten protest, conments, or
recomendati ons or replies thereto shall not be accepted
unl ess an original and ten copies (or |esser nunber of copies
as may be specifically agreed to by the presiding officer) are
filed. The period for filing witten protest, coments, or
reconmendati ons may be extended by the presiding officer for
good cause.

(f) Unless otherwi se specifically ordered by the
comm ssion or the presiding officer, testinony given at the
hearing need not be reported verbatim Al supporting witten
statenents, maps, charts, tabulations, or sinmlar data offered
in evidence at the hearing, and which are deened by the
presiding officer to be authentic and rel evant, shall be
received in evidence and nade a part of the record. Unless
the presiding officer finds that the furnishing of the
requi red nunber of copies inpracticable and reduces the
nunber, el even copies of the exhibits shall be submtted.

(9) At the close of the final public hearing, the
commi ssi on shall announce the date when its decision shall be
announced, or the conmission may, if it so desires, make the
deci sion at the public hearing. The comm ssion shall consider
all relevant conmments and material of record before taking
final action in a rul emaki ng proceeding. [Eff. MAY 27, 1988]
(Auth:  HRS 8174C- 8) (I'np:  HRS 8891-3, 92-16)

813-167-45 Energency rul emaki ng. Notwithstanding the
foregoing rules, if the conm ssion finds that an inm nent
peril to public health, safety, or norals requires adoption,
anendrent, or repeal of a rule upon less than twenty days'
notice of hearing, and states in witing its reason for the
finding, it may proceed without prior notice or hearing, or
upon an abbrevi ated notice and hearing, to adopt an energency
rule to be effective for a period not |onger than 120 days
wi thout renewal. [Eff. MAY 27, 1988] (Auth: HRS 8174C- 8)
(I'mp:  HRS 8§91-3)

813-167-46 Petitions for adoption, amendnent or repea
of rules. (a) Any interested person or any agency of the
state or county governnent may petition the comm ssion for the
i ssuance, anendrment, nodification, or repeal of any rule which
is designed to inplenent, interpret, or prescribe |aw, policy,
organi zati on, procedure, or practice requirements of the
conmi ssi on

(b) Petitions for rul emaking shall set forth the text
of any proposed rule or anmendnent desired or specifying the
rule the repeal of which is desired and stating concisely the
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nature of the petitioner's interest in the subject matter and
the reasons for seeking the issuance, anendnment, or repeal of
the rule and shall include any facts, views, argunents, and
data deened rel evant by petitioner. The conm ssion may
require the petitioner to adequately and properly notify
persons or governnental agencies known to be interested in the
proposed rul emaki ng of the existence of the filed petition.

No request for the issuance, anendnent, nodification, or

repeal of a rule which does not conformto the requirenents
set forth above shall be considered by the conmi ssion.

(c) Petitions for rul emaking shall becone matters of
public record upon filing. The conm ssion shall within thirty
days following the filing of the petition either deny the
petition in witing or initiate public rul emaki ng procedures.
No public hearing, oral argunent, or other form of proceedings
need be held, but if the comm ssion determ nes that the
petition discloses sufficient reasons in support of the relief
requested to justify the institution of public rul emaking
proceedi ngs, the procedures to be followed shall be as set
forth in this subchapter. Were the conmm ssion determ nes
that the petition does not disclose sufficient reasons to
justify the institution of public rul emaking procedures, or
where the petition for rulemaking fails in any materi al
respect to conply with the requirenents of these rules, the
petitioner shall be so notified together with the grounds for
the denial. The provisions of this section shall not operate
to prevent the conmission, on its own notion, fromacting on
any matter disclosed in any petition. [Eff. MAY 27, 1988]
(Auth:  HRS 8174C- 8) (I'np:  HRS 8891-6, 92-16)

Subchapter 4

Cont ested Case Proceedi ngs

813-167-51 Contested case hearing. Wen required by
| aw, the conmi ssion shall hold a contested case hearing upon
its own notion or on the witten petition of any governnent
agency or any interested person who is properly adnitted as a
party pursuant to section 13-167-54. Unless specifically
prescribed in this chapter or by chapter 91, Hawaii Revised
Statutes, the conm ssion may adopt procedures that inits
opinion will best serve the purposes of the hearings. Were
required by law, a public hearing shall be held prior to the
contested case hearing. [Eff. MAY 27, 1988] (Auth: HRS 891-
2, 174C-8) (I'mp:  HRS 891-9, 174C- 60)
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813-167-52 Request for hearing. (a) A hearing on a
contested matter may be requested by the conmission on its own
notion or upon the witten petition of any government agency
or interested person. An oral or witten request for a
contested case hearing nmust be nmade by the close of the public
hearing (if one is required) or the conm ssion neeting at
which the matter is scheduled for disposition (if no public
hearing is required). 1In either situation, the person or
agency requesting the contested case hearing nust file (or
mai | and postmark) a witten petition with the comm ssion not
|ater than ten days after the close of the public hearing or
t he comm ssion neeting, whichever is applicable. The
comm ssion may extend the tinme for submtting a witten
petition for an additional ten days if necessary.

(b) A petition requesting a contested case hearing
shall contain concise statenments of:

(1) The | egal authority under which the proceedi ng,

hearing or action is to be held or nade;

(2) The petitioner's interest that nay be affected;

(3) The di sagreenent, denial, or grievance which is

bei ng contested by the petitioner;

(4) The basic facts and i ssues rai sed;

(5) The relief to which the party or petitioner seeks

or deens itself entitled; and

(6) The identification of any and all other persons who

may or will be affected by the relief which
petitioner seeks.

[Eff. MAY 27, 1988] (Auth: HRS 8891-2, 174C- 8)

(I'mp:  HRS 891-9)

813-167-53 Notice of hearing. After a determination is
made that a contested case hearing is required, the witten
noti ce of hearing shall be served on parties in accordance
with section 91-9.5, Hawaii Revised Statutes, and shall be
served on all persons or agencies adnitted as a party at their
| ast recorded addresses at |east fifteen days before the
hearing date. Further, the notice shall be published as
provided by |aw at | east once in a newspaper of general
circulation within the state and within the county provi ded
that matters of internal managenent shall not be subject to
the publication requirenment. [Eff. MAY 27, 1988] (Auth
HRS §891-2, 174C- 8) (Imp:  HRS 8891-9, 91-9.5)
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813-167-54 Parties. (a) The follow ng persons or
agencies shall be adnitted as a party:

(1) The petitioner shall be a party.

(2) Al'l government agenci es whose jurisdiction includes
the land or water in question may be adnitted as
parties upon tinmely application.

(3) Al persons within a hydrologic unit who have sone
property interest in the |and, who [awfully reside
on the land, who are adjacent property owners, or
who ot herwi se can denonstrate that they will be so
directly and i medi ately affected by the proposed
change that their interest in the proceeding is
clearly distinguishable fromthat of the genera
public shall be admtted as parties upon tinely
appl i cati on.

(4) O her persons who can show a substantial interest
in the matter may apply to be a party. The
presiding officer or the comm ssion may approve the
application only if the applicant's participation
will substantially assist the comrission inits
deci si on maki ng.

(b) The presiding officer or the conm ssion as provided
by | aw may deny any application to be a party when it appears
t hat:

(1) The position of the applicant for participation is
substantially the same as the position of a party
al ready adnmitted to the proceedings; and

(2) The adm ssion of additional parties will not add
substantially new information or the addition wll
render the proceedings inefficient and
unnmanageabl e.

(c) Al persons with sinilar interests seeking to be
admtted as parties shall be considered at the sanme tine so
far as possible.

(d) VWhere a contested case hearing has been schedul ed,
any other interested person who qualifies to be a party under
subsection (a) may apply to participate, in accordance with
this subchapter by filing a witten application with the
conmm ssion not |ater than ten days before the schedul ed
contested case hearing or at such earlier tinme as the
comm ssion nmay designate. Except for good cause shown, late
filings shall not be permtted.

(e) The application to become a party shall contain the
fol | owi ng:

(1) The nature of applicant's statutory or other right.

(2) The tax map key nunber of the applicant's property
as well as the petitioner's property. The nature
and extent of applicant's interest.
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(3) The effect of any decision in the proceeding on
applicant's interest.

(4) The difference in the effect of the proposed action
on the applicant's interest and the effects of the
proposed action on the general public.

(f) If relevant, the application shall also address:

(1) O her neans avail abl e whereby applicant's interest
may be protected.

(2) The extent the applicant's interest may be
represented by existing parties.

(3) The extent the applicant's interest in the
proceedings differs fromthat of the other parties.

(4) The extent the applicant's participation can assi st
i n devel opnent of a conplete record

(5) The extent the applicant's participation wll
broaden the issue or delay the proceedi ng.

(6) How the applicant's intervention would serve the
public interest.

(7) Any ot her information the conm ssion nmay add or
del et e.

(9) If any party opposes another person's application
to be a party, the party nmay file objections for the record no
|ater than ten days prior to the hearing.

(h) Al applications to be a party shall be acted upon
as soon as practicable and shall be decided not later than the
commrencenent of the contested case hearing.

(1) A person whose petition to be adnmtted as a party
has been deni ed nmay appeal that denial to the circuit court
pursuant to section 91-14, Hawaii Revised Statutes. [Eff. NAY
27, 1988] (Auth: HRS 8891-2, 174C- 8) (I'nmp:  HRS 8891-9,
91-9.5)

813-167-55 Medi ati on; prehearing conferences; exchange
of exhibits; briefs. (a) After the parties to a contested
case hearing have been deternined, the conm ssion nay appoi nt
a nediator in accordance with these rules to seek a solution
to the dispute.

(b) The presiding officer may hold, or cause to be
hel d, pre-hearing conferences with the parties for the purpose
of fornmulating or sinplifying the issues, arranging for the
exchange of proposed exhibits or proposed witten testinony,
setting of schedul es, exchangi ng names of witnesses, limting
t he nunber of witnesses, and such other matters as may
expedite orderly conduct and disposition of the proceeding as
permtted by |aw.

(c) The presiding officer may request briefs setting
forth the issues, facts and | egal argunents upon which the
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parties intend to rely and the presiding officer may fix the
conditions and tine for the filing of briefs and the nunber of
pages. Exhibits nmay be reproduced in an appendix to a brief.
A brief of nmore than twenty pages shall contain a subject

i ndex and table of authorities. [Eff. MAY 27, 1988] (Auth:
HRS §891-2, 174C-8) (Inp: HRS §91-9)

813-167-56 Conduct of hearing. (a) Contested case
hearings shall be conducted in accordance with this
subchapter, and chapter 91, HRS

(b) The presiding officer shall have the power to give
notice of the hearing, adm nister oaths, conpel attendance of
wi t nesses and the production of docunentary evidence, exam ne
wi tnesses, certify to official acts, issue subpoenas, rule on
of fers of proof, receive relevant evidence, hold conferences
before and during hearings, rule on objections or notions, fix
times for submtting docunments, briefs, and di spose of other
matters that normally and properly arise in the course of a
hearing authorized by |law that are necessary for the orderly
and just conduct of a hearing. The comr ssion nenbers nay
exam ne and cross-exam ne w tnesses.

(c) The chairperson of the commi ssion shall be the
presiding officer. However, the chairperson may designate
anot her comni ssi on nmenber, an appointed representative, or a
master to be presiding officer unless prohibited by |aw.

(d) The conmi ssion may conduct the hearing or, unless
otherwi se prohibited by law, the commission in its discretion
may designate a hearing officer or master to conduct contested
case heari ngs.

(e) The presiding officer shall provide that a verbatim
record of the evidence presented at any hearing is taken
unl ess waived by all the parties. Any party may obtain a
certified transcript of the proceedi ngs upon paynent of the
fee established by |aw for a copy of the transcript.

(f) In hearings on applications, petitions, conplaints,
and violations, the petitioner or conplainant shall make the
first opening statenent and the l|ast closing argunent unless
the commi ssion directs otherwise. Oher parties shall be
heard in such order as the presiding officer directs. After
all parties close their case, the departnent may make its
reconmendati ons, if any.

(9) Where a party is represented by nore than one
counsel, they nmay allocate w tnesses between them but only one
of the counsel shall be pernitted to cross-exam ne a W tness
or to state any objections or to make cl osing argunents.

(h) Each party shall have the right to conduct such
cross-exam nations of the witnesses as may be required for a

167-24



full and true disclosure of the relevant facts and shall have
the right to submt rebuttal evidence, subject to limtation
by the presiding officer.

(1) To avoi d unnecessary or repetitive evidence, the
presiding officer may limt the nunber of w tnesses, the
extent of direct or cross exam nation, or the tine for
testinony upon a particular issue subject to | aw

(j) Any procedure in a contested case may be nodified
or waived by stipulation of the parties and i nformal
di sposition may be made of any contested case by stipul ation,
agreed settlenent, consent order or default. [Eff. MY 27,
1988] (Auth: HRS 8891-2, 174C-8) (lnp: HRS §891-9, 92-16)

813-167-57 Procedure for witnesses. (a) Wtnesses may
be subpoenaed as set forth bel ow
(1) Requests for the issuance of subpoenas, requiring
the attendance of a witness for the purpose of
taking oral testinony before the conmm ssion shal
be in witing, and shall state the reasons why the
testinony of the witness is believed to be materi al
and relevant to the issues involved. Only parties
or a comm ssion nmenber may request the issuance of
a subpoena
(2) Request for the issuance of subpoenas for the
producti on of docunents or records shall be in
witing, shall specify the particular docunent or
record, or part thereof, desired to be produced;
and shall state the reasons why the production
thereof is believed to be material and relevant to
the issues involved. Only parties or a comm ssion
menber may request the issuance of a subpoena duces
t ecum
(b) Subpoenas may be issued by the presiding officer
No subpoena shall be issued unless the party requesting the
subpoena has conplied with this section giving the name and
address of the desired witness and tendering the proper
wi tness and nil eage fees. Signed and seal ed bl ank subpoenas
shall not be issued to anyone. The nane and address of the
wi tness shall be inserted in the original subpoena, a copy of
which shall be filed in the proceeding. Subpoenas shall state
at whose request the subpoena is issued. Requests for
subpoenas shall be filed not later than three days before the
schedul ed heari ng.
(c) Wt nesses sunmoned shall be paid the sane fees and
m | eage as are paid witnesses in circuit courts of the State
of Hawaii and such fees and mileage shall be paid by the party
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at whose request the witness appears. [Eff. MAY 27, 1988]
(Auth: HRS 8891-2, 174C- 8) (I'mp:  HRS §92-16)

813-167-58 Modtions. (a) Al notions other than those
made during a hearing shall be made in witing to the
comm ssion, shall state the relief sought, and shall be
acconpani ed by an affidavit or nenmorandum setting forth the
grounds upon which they are based. The presiding officer
shall set the time for all notions and opposi ng nmenorandum if
any.

(b) The nmoving party shall serve a copy of all notions
on all other parties at |least forty-eight hours prior to the
hearing on the nmotion and shall file with the conmi ssion the
original with proof of service

(c) A menorandumin opposition or a counter affidavit
shall be served on all parties not later than twenty-four
hours prior to the hearing. The original and proof of service
shall be filed with the conm ssion

(d) Failure to serve or file a nmenorandumin opposition
to a notion or failure to appear at the hearing shall be
deermed a wai ver of objection to the granting or denial of the
notion. [Eff. MAY 27, 1988] (Auth: HRS 8891-2, 174C- 8)
(I'mp:  HRS 891-7)

813-167-59 Evidence. (a) The presiding officer may
exerci se discretion in the adm ssion or rejection of evidence
and the exclusion of inmmaterial, irrelevant, or unduly
repetitious evidence as provided by law with a view to doi ng
substantial justice.

(b) The presiding officer shall rule on the
adm ssibility of all evidence. The rulings nmay be revi ewed by
the commission in determining the matter on its nerits.

(c) When obj ections are nmade to the adm ssion or
excl usi on of evidence, the grounds relied upon shall be stated
briefly. Formal exceptions to rulings are unnecessary and
need not be taken.

(d) An of fer of proof for the record shall consist of a
statenent of the substance of the evidence to which objection
has been sustai ned, or the subnission of the evidence itself.

(e) Wth the approval of the presiding officer, a
witness may read testinmony into the record on direct
exam nation. Before any prepared testinony is read, unless
excused by the presiding officer, the witness shall deliver
copi es thereof to the presiding officer and all counsel
parties. Admissibility shall be subject to the rules
governing oral testinony. |If the presiding officer deens that
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substantial saving in tinme will result, a copy of the prepared
testinony nmay be received in evidence wthout reading,

provi ded that copies thereof shall have been served upon al
parties and the presiding officer five days before the hearing
or if such prior service is waived, to permt proper cross
exam nation of the witnesses on matters contained in the
prepared testinony.

(f) If relevant and material matter is offered in
evi dence in a docunent containing other matters, the party
offering it shall designate specifically the matter so
offered. |If the other matter in the docunent woul d burden the
record, at the discretion of the presiding officer, the
rel evant and material matter may be read into the record or
copies of it received as an exhibit. OQher parties shall be
af forded opportunity at the tinme to exam ne the docunent, and
to offer in evidence other portions believed nmaterial and
rel evant.

(9) Exhi bits shall be prepared as foll ows:

(1) Docunent s, pl eadings, correspondence and ot her

exhi bits shall be legible and nmust be prepared on
paper either 8-1/2 x 13 inches or 8-1/2 x 11 inches
in size. Charts and other oversize exhibits nust
be bound or folded to the respective approxi nate
size, where practical. Wher ever practicabl e,
sheets of each exhibit shall be nunbered and data
and other figures shall be set forth in tabular
form

(2) When exhibits are offered in evidence, the origina

and ei ght copies, unless otherw se wai ved by the
commi ssion, shall be furnished to the presiding
officer for the commi ssion's use with adequate
copies for review by other parties, unless the
copi es have been previously furnished or the
presiding officer directs otherw se.

(h) If any matter contained in a docunent on file as a
public record with the departnment is offered in evidence,
unl ess directed otherwi se by the presiding officer, the
docunent need not be produced as an exhibit, but rmay be
received in evidence by reference, provided that the
particul ar portions of the docunent are specifically
identified and ot herwi se conpetent, relevant, and material .

If testinmony in proceedings other than the one being heard is
offered in evidence, a copy shall be presented as an exhibit,
unl ess otherw se ordered by the presiding officer.

(1) Oficial notice may be taken of such matters as nay
be judicially noticed by the courts of the State of Hawaii.
Oficial notice may al so be taken of generally recognized
technical or scientific facts when parties are given notice
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either before or during the hearing of the material so noticed
and afforded the opportunity to contest the facts so noticed.
(j) At the hearing, the presiding officer may require
t he production of further evidence upon any issue. Upon
agreenent of the parties, the presiding officer nmay authorize
the filing of specific docunentary evidence as a part of the
record within a fixed tinme. [Eff. MAY 27, 1988] (Auth: HRS
8891-2, 174C-8) (Inp: HRS §891-9, 91-10)

813-167-60 Correction of transcript. Mtions to correct
the transcript shall be nade within five days after receipt of
the transcript and shall be acted upon by the presiding
officer. [Eff. MAY 27, 1988] (Auth: HRS 8§891-2, 174C-8)
(I'mp:  HRS §91-10)

813-167-61 Disqualification. No comr ssion nmenber shal
sit in any proceeding in which the nmenber has any pecuniary or
busi ness interest involved in the proceeding or who is rel ated
within the first degree by blood or nmarriage to any party to
the proceeding. |If, after declaring any pecuniary interest or
consanguinity to the parties, the parties do not oppose the
menber fromsitting in a proceeding, the record shall note
clearly the waiver by the parties. [Eff. MAY 27, 1988]

(Auth: HRS 8891-2, 174C-8) (Inp: HRS §884-14, 91-13)

813-167-62 Ex-parte (single party) comunications. (a)
No party or person petitioning to be a party to a proceeding
before the conm ssion nor their enpl oyees, representatives, or
agents shall nake an unaut horized ex- parte comuni cation
either oral or witten concerning the contested case to any
menber of the conmission who will be a participant in the
deci si on- maki ng process.

(b) The follow ng classes of ex-parte conmunications

are permtted:

(1) Those which relate solely to matters which a
commi ssi on nenber is authorized by the conmi ssion
to di spose of on ex-parte basis.

(2) Requests for information with respect to the status
of a proceeding.

(3) Those which all parties to the proceedi ng agree or
whi ch the conmi ssion has formally ruled may be nade
on an ex-parte basis.

(4) Those with representatives of any news nedia on
matters intended to informthe general public.
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[Eff. MAY 27, 1988] (Auth: HRS §§91-2, 174C-8) (Inp: HRS
§91- 13)

813-167-63 Decisions and orders. (a) A proceeding
shal |l be deened submtted for decision by the comm ssion after
the taking of evidence, the filing of briefs, the
consi deration of notions, and the presentation of oral
argunent as may have been permitted or prescribed by the
presiding officer. Were a hearing officer has conducted the
hearing, the hearing officer shall file a report with the
evi dence, or a sunmmary thereof, as well as proposed findings
of facts and concl usions of |aw which the comm ssion may
adopt, reject, or nodify. A party to the proceedi ngs nay
submt a proposed deci sion and order which shall include
proposed findings of fact and concl usions of law. The
proposals shall be filed with the comri ssion and nmailed to
each party to the proceeding not later than ten days after the
transcript is prepared and avail abl e, unless the presiding
of ficer shall otherw se prescri be.

(b) Wthin ninety days after the hearing, the
comm ssion shall render its findings of fact, conclusions of
| aw and deci si on and order approving the proposal, denying the
proposal, or nodifying the proposal by inposing conditions.
The vote of each nenber shall be recorded. Upon agreenent by
the parties, the exam nation and proposed deci sion provisions
under section 91-11, HRS, may be wai ved pursuant to section
91- 9(d), HRS

(c) Every deci sion and order adverse to a party to the
proceedi ng, rendered by the conmi ssion in a contested case,
shall be in witing or stated in the record and shall be
acconpani ed by separate findings of fact and concl usi ons of
law. If any party to the proceeding has filed proposed
findings of fact, the conmission shall incorporate in its
decision a ruling upon each proposed findings so presented.

(d) Deci sions and orders shall be served by mailing
copies thereof to the parties of record. Wen service is not
acconplished by mail, it may be effected by personal delivery
of a certified copy. Wen a party to an application
proceedi ng has appeared by a representative, service upon the
representative or counsel shall be deermed to be service upon
the party. [Eff. MAY 27, 1988] (Auth: HRS §891-2, 174C- 8)
(I'mp: HRS §91-12)

813-167-64 Reconsideration. (a) The conmi ssion nay
reconsi der a decision it has nmade on the nerits only if the
novi ng party can show
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(1) New i nformati on not previously avail abl e woul d

affect the result; or

(2) That a substantial injustice would occur.

(b) In either case, a notion for reconsideration shal
be made not later than five business days after the decision
or any deadline established by law for the disposition of the
subject matter, whichever is earlier. [Eff. MAY 27, 1988]
(Auth: HRS 8891-2, 174C-8) (Inp: HRS 8§891-11, 91-12)

813-167-65 Appeals. (a) Parties to proceedings who are
aggri eved by the decision of the conmm ssion nmay obtain
judicial reviewthereof in the manner set forth in section 91-
14, Hawaii Revised Statutes, provided that the court may al so
reverse or nodify a finding of the comm ssion if such finding
appears to be contrary to the cl ear preponderance of the
evi dence.

(b) Any other law to the contrary notw t hstandi ng,

i ncluding chapter 91, HRS, any contested case hearing under
this section shall be appeal ed upon the record directly to the
suprene court for final decision. [Eff. MAY 27, 1988] (Auth:
HRS §891-2, 91-14, 174C-8) (Inp: HRS 8891-14, 91-15, 174C
60) .

Subchapter 5

Speci al Proceedi ngs

813-167-81 Declaratory rulings. (a) On petition of an
interested person or on its own notion, the comm ssion may
i ssue a declaratory order regarding the applicability of any
statutory provision of the state water code, or of any rule or
order of the conmi ssion thereunder, or any question of |aw,
fact, or mxed question of |law and fact within the
jurisdiction of the commssion. Petitions for the issuance
t hereof shall state clearly and concisely the controversy or
uncertainty, shall cite the statutory authority invol ved,
shall include a conplete statenent of the facts, reasons, or
grounds pronpting the petition together with full disclosure
of petitioner's interest, and shall conformto the
requi rements of 813-167-25.

(b) The commi ssion, upon receipt of the petition, my
require the petitioner to file additional data or a menorandum
of legal authorities in support of the position taken by the
petitioner.
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(c) The comm ssion may, w thout notice or hearing,
dismiss a petition for declaratory ruling which fails in any
material respect to conply with the requirenents of this
secti on.

(d) After review of the information filed pursuant to
this section the conm ssion may order a hearing on the
petition. Any petitioner or interested party who requests a
hearing on the petition shall set forth in witing the reasons

why the information filed will not pernmit a fair and

expedi tious disposition of the petition. |If the request for
hearing is dependent upon factual assertion, affidavits
establishing those facts shall acconpany the request. If a

hearing is ordered by the comm ssion, the proceeding shall be
conducted in accordance with chapter 91, HRS. [Eff. MAY 27
1988] (Auth: HRS 8174C- 8) (I'mp:  HRS 8891-8, 92-16)

813-167-82 Citizen conplaints. |f any person files a
complaint with the conm ssion that any other person is wasting
or polluting water, or is making a diversion, wthdrawal,

i mpoundnent, consunptive use of waters or any other activity
occurring within or outside of a water managenent area, not
expressly exenpted under this code, without a permt where one
is required, the comm ssion shall cause an investigation to be
made, take appropriate action, and notify the conpl ai nant
thereof. All conplaints related to water quality shall be
filed directly with the departnment of health. [Eff. MY 27,
1988] (Auth: HRS 8174C-8) (I'mp:  HRS 8892-17, 174C-13)

813-167-83 Request for nediation. (a) The conm ssion
may enpl oy nediation on its own notion or on the witten
petition of any government agency or affected party.

Medi ation may be applied in contested case hearings after
parties to the proceedi ngs have been determ ned. Medi ati on
may al so be used prior to the initiation of formal proceedings
upon the agreement of affected persons.

(b) The party or agency requesting nediation nmust file
a witten petition with the conm ssion.

(c) A petition requesting nediation shall contain
conci se statements of:

(1) The | egal authority under which the proceeding,

hearing or action is to be held or nade;

(2) The petitioner's interest that nay be affected;

(3) The di sagreenent, denial, or grievance which the

petitioner requests nediation thereof;

(4) The basic facts and i ssues raised; and
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(5) The relief to which the party or petitioner seeks
or deens itself entitled.

(d) The petition shall also nake reference to the

fol | owi ng:

(1) Nature of petitioner's statutory or other right;

(2) Nature and extent of the petitioner's interest, and
if an abutting property owner, the tax nmap key
description of the property;

(3) Ef fect of any decision of the comi ssion on
petitioner's interest;

(4) O her neans avail abl e whereby petitioner's interest
may be protected,

(5) Extent petitioner's interest nmay be represented by
exi sting parti es;

(6) Extent petitioner's interest in proceeding differs
fromthat of the other parties; and

(7) Specifically identify any other person(s) who may
or will be affected or inpacted by the proposed
relief which petitioners seek.

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 891-2)

813-167-84 Position statenents. Wthin thirty days
after the filing of a petition for nediation any affected
state or county agency (other than the comm ssion or the
di vision of water and | and devel opnent) may file with the
comm ssion a statenment of position with a summary of reasons
in support or opposition, or in the alternative, a request for
addi tional data upon which is necessary for a statenent of
position to be filed. [Eff. MAY 27, 1988] (Auth: HRS 8§174C
8) (Imp: HRS 8§91-2)

813-167-85 Mediation. Upon receipt of an appropriate
request, the comm ssion rmay request petitioner and any
af fected persons identified as necessary to the resol ution of
the dispute to participate in nmediation. Al appropriate
requests shall be consolidated in a single nediation
conference. The comnission shall not be a party to the
medi ati on, and shall not be permtted to attend nediation
conferences. The departnent of |and and natural resources nay
be a party to the nediation if an appropriate request i s nade.
[Eff. MAY 27, 1988] (Auth: HRS 8§174C-8)
(I'mp:  HRS 891-2)

813-167-86 Appointnent of a nediator. Wthin fifteen
days after the deadline for filing of the position statenents
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the comm ssion shall appoint a qualified nmediator froma |ist
mai nt ai ned by the comn ssion for such purposes. No person
shall serve as a nediator in any dispute in which that person
has any financial or personal interest in the result of the
medi ati on, except by the witten consent of all parties to the
medi ation. Prior to accepting an appoi ntnent, the prospective
medi at or shall disclose any circunstances likely to create a
presunption of bias or prevent the pronpt conpletion of the
medi ation. Upon recei pt of such information, the chairperson
shall either replace the nediator or inmediately comunicate
the information to the parties for their comments. 1In the
event the parties are unable to agree as to whether the

medi ator shall serve, or in the event the appointed nedi at or
becones unable or unwilling to serve, the chairperson will
appoi nt anot her nediator in accordance with the sane process.
The nedi ator shall not be an enpl oyee of any affected state or
county agency or its staff. [Eff. MAY 27, 1988] (Auth: HRS
8174C- 8) (I'mp:  HRS 891-2)

813-167-87 Mediation conference. The initial mediation
session shall be held within 15 days after the appoi ntnent of
the nmediator. The nediator shall fix the tine and pl ace of
each subsequent nedi ati on session. The conference shall be
held within the affected county unless all parties and the
medi at or agree otherwi se. The nedi ation period shall not
extend nore than forty five days after the initial mediation
sessi on, except by order of the comm ssion. [Eff. MAY 27,
1988] (Auth: HRS 8174C-8) (I'np:  HRS 891-2)

813-167-88 Authority of nediator. The nediator shal
attenpt to help the parties reach a satisfactory resolution of
their dispute, but shall not have authority to inpose a
settl ement upon the parties. The mediator may conduct j oint
and separate neeting with the parties and make oral and
witten recommendations for settlenment. [Eff. MAY 27, 1988]
(Auth: HRS 8174C- 8) (I'mp:  HRS §91-2)

813-167-89 Privacy. Mediation sessions shall be
private. The parties and their representatives shall have the
right to attend the joint mediation sessions. Oher persons
may attend only with the perm ssion of all parties to the
medi ati on and the consent of the nmediator. [Eff. MAY 27,

1988] (Auth: HRS 8174C- 8) (I'nmp:  HRS §91-2)
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813-167-90 Confidentiality. (a) Confidential
information disclosed to a nediator by any party in the course
of the medi ation shall not be divulged by the nediator to
anyone including other parties to the nmediation. Al records,
reports, or other docunments received by a nediator while
serving in such capacity shall be confidential. The medi ator
shall not be conpelled to divulge such records or to testify
inregard to the nediation in any adm ni strative proceedi ngs
or judicial forum
(b) The parties shall maintain the confidentiality of
the nmedi ation and shall not rely on, or introduce as evi dence
in any arbitrable, judicial, admnistrative, or other
pr oceedi ng:
(1) vi ews expressed or suggestions nmade by any ot her
party with respect to a possible settlenent of any
di sputed issue

(2) statenents or adm ssions nmade by any other party in
t he course of nediation proceedings;

(3) proposal s nmade or views expressed by the nediator;

or
(4) the fact that the other party had or had not
i ndi cated willingness to accept a proposal for

settl ement made by the nedi ator.
(c) There shall be no stenographic record or electronic
recordation of the nmediation process. [Eff. MAY 27, 1988]
(Auth: HRS 8174C- 8) (I'mp:  HRS 891-2)

813-167-91 Reconmendation of nediator. The nedi ator
shall submit a witten report containing reconmendations to
t he comm ssion, based upon any nedi ati on agreenent reached
between the parties or stating that no agreenent was reached,
for consideration by the commssion in its final decision
The witten report of the nediator shall be filed with the
comm ssion and served on all parties to the nmediation within
ten days of the close of the mediation conference. [Eff. MAY
27, 1988] (Auth: HRS 8174C-8) (I'np: HRS 891-2)

§13-167-92 Expenses. The parties shall each bear their
respective costs, fees and expenses. The cost to adm nister
the medi ation, including any fees, required travel and ot her
expenses of the nediator, shall be borne by the departnent.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I'mp:  HRS §91-2)
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DEPARTMENT OF LAND AND NATURAL RESOURCES

Chapter 13-167, Hawaii Adm nistrative Rules, on the
Summary page dated April 20, 1988 was adopted on April 20,
1988; followi ng public hearings held on Cahu on March 22,
1988; on Maui on March 17, 1988; on Ml okai on March 21, 1988;
on Kauai on March 23, 1988; and on Hawaii on March 15, 16,
1988; after public notice was given in the Honolulu Star
Bulletin, Hawaii Tribune Herald, Maui News and the Garden
I sl and on February 24, 1988 and March 8, 1988.

The adoption of chapter 13-167 shall take effect ten days
after filing with the Ofice of the Lieutenant ver nor.
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